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THE UNITED NATIONS CONVENTION
AGAINST CORRUPTION

GLOBAL ACHIEVEMENT OR MISSED OPPORTUNITY?

Philippa Webb*

ABSTRACT

The United Nations Convention Against Corruption represents the first bind-
ing global agreement on corruption. It has elevated anticorruption action to
the international stage. This article sets the context for the Convention by con-
sidering the first wave of anticorruption initiatives that occurred at the regional
level. It then assesses the significance of this new international convention by
examining the negotiating process and the strategic positions of different
countries. In particular, it analyzes the four areas that generated the most con-
troversy during the negotiations: asset recovery, private sector corruption,
political corruption, and monitoring. Although the Convention contains many
innovative provisions, the article suggests that it also suffers from some basic
weaknesses that may prevent it from having a real impact on corrupt behavior.

INTRODUCTION

Amid great fanfare, the United Nations Convention Against Corruption
(UNCAC) was signed by 95 states at a conference in Merida, Mexico in
December 2003.! As of November 2004, it had 113 signatories and nine par-
ties.? The UNCAC represents the first binding global agreement on corruption.

* Law Clerk, International Court of Justice, The Hague, The Netherlands. Email:
philippa.webb@aya.yale.edu. An earlier version of this article was presented at the Yale Journal of Inter-
national Law Young Scholars Conference: New Problems, New Solutions: Applications for International
Law in the 21st Century, 6 March 2004. The author worked on anticorruption issues at the United
Nations’ Office of Internal Oversight Services from 2001-03. The views expressed do not necessarily rep-
resent those of the United Nations. The author gratefully acknowledges the advice of Professor Susan
Rose-Ackerman and helpful conversations with Martijn Wilder, Tay Keong Tan, and Eric Cloutier.
United Nations Convention Against Corruption (UNCAC), 9 December 2003, in Report of the Ad
Hoc Commuttee for the Negotiation of a Convention Against Corruption on the work of its first to seventh
sessions, G.A. Res. 58/4, U.N. GAOR, 58th Sess., 50th & 51st plen. mtgs., Annex, Agenda Item 108,
U.N. Doc. A/58/422 (2003). See ‘UN Anti-corruption Treaty off to Flying Start at Signing Confer-
ence’, UN News Center, 10 December 2003; ‘95 Countries Sign U.N. Anti-corruption Convention’,
Deutsche Presse-Agentur, 12 December 2003.

N}

United Nations Office on Drugs and Crime, ‘United Nations Convention against Corruption’, http://
www.unodc.org/unodc/en/crime_signatures_corruption.html (visited 3 November 2004). The nine
parties are: Algeria, El Salvador, Kenya, Madagascar, Mexico, Namibia, Sierra Leone, Sri Lanka, and
Uganda.
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The earliest action against the international dimensions of corruption was
when the United States (US) outlawed transnational bribery in 1977.% At the
time, the US urged the United Nations Economic and Social Council to con-
sider an international convention, but due to North-South divisions, the talks
were abandoned in 1981.% This article explores what changed in the interven-
ing two decades and whether the UNCAC represents a global achievement in
the fight against corruption.

There is an increasing awareness that corruption causes enormous harm
and respects no borders. It impoverishes national economies, threatens demo-
cratic institutions, undermines the rule of law, and facilitates other threats to
human security such as organized crime and terrorism.” The UNCAC arose
in the context of this heightened consciousness of corruption as a problem of
transnational significance. The existing multilateral anticorruption initiatives
not only indicated key areas of concern, but also helped build the necessary
consensus to commence negotiations on an international instrument. Moreo-
ver, the fact that the Convention was being negotiated under the auspices of
the United Nations — the most representative international organization with
191 member states — meant that it was going to be truly global. The question
is whether the UNCAC has fulfilled the world’s weighty expectations.

This article takes two approaches to this question. First, it takes a polit-
ical science approach that looks at the negotiating process, the strategic
positions of different countries, and how this impacted on the outcomes.
Second, it analyzes specific aspects of the Convention from a legal perspec-
tive to assess whether or not the UNCAC really has ‘teeth’.® To put the
UNCAC in context, Part I surveys the major multilateral initiatives against
corruption. Part IT then examines the four areas of the UNCAC that gener-
ated that most controversy during the negotiations: asset recovery, private
sector corruption, political corruption, and monitoring. Part III evaluates
the prospects for compliance with the UNCAC based on three broad theo-
retical approaches about why states obey international law. Part IV finally
assesses whether the Convention is a global achievement or a missed
opportunity.

3 Foreign Corrupt Practices Act (FCPA), Pub. L. No. 95-213, 91 Stat. 1494 (codified as amended at
15 U.S.C. §§ 78m(b)(2), 78(m)(b)(3), 78dd-1, 78dd-1, and 78ff (2000)).

4 Kenneth W. Abbott and Duncan Snidal, ‘Filling in the Folk Theorem: The Role of Gradualism and
Legalization in International Cooperation to Combat Corruption’ (Paper presented at the American
Political Science Association Meeting, Boston, 30 August 2002, on file with the author) at 24. The
South refused to discuss ‘demand’ side measures like restrictions on solicitation of bribes and the North
resisted linking bribery rules to the proposed UN code of conduct for multinational corporations.
Secretary-General Kofi Annan, ‘Message to the Third Global Forum on Fighting Corruption and
Safeguarding Integrity’, delivered by Dileep Nair (Under-Secretary-General for Internal Oversight
Services), 29-31 May 2003.

See ‘General Assembly Approves International Treaty Against Corruption’, UN News Service, 31
October 2003 (quoting Antonio Maria Costa, Executive Director of the UN Office on Drug and
Crime, saying the ‘the convention has teeth’).
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I. MULTILATERAL INITIATIVES AGAINST CORRUPTION

Since the end of the Cold War, corruption has become an item on the inter-
national agenda. This is partly due to the removal of the compelling need to
support corrupt regimes for national security reasons, the visible corruption
and organized crime in the former Eastern bloc and other parts of the world,
and the new corrupt opportunities created by moves towards privatization
and deregulation.” The flow of information, money, drugs, and arms across
borders has also destroyed the illusion of corruption as a domestic political
issue to be left to individual countries. The first wave of anticorruption initiatives
occurred at the regional level. They range from binding legal instruments to
softer, normative measures and political declarations. These initiatives set the
context for the transition from regional to international instruments repre-
sented by the UNCAC. This section surveys the major multilateral initiatives,
including the type of organization that established them, their main features
and their current status.

A. Organization of American States Inter-American Convention
Against Corruption

The Organization of American States Inter-American Convention Against
Corruption (OAS Convention) was the first binding multilateral agreement
on corruption. It was signed by 22 states, including the US, in 1996 and
entered into force in 1997.8 It currently has 33 ratifications and countries that
are not OAS members may also accede to it.° The initiative for the OAS Con-
vention came from a group of Latin American governments led by Venezuela,
and was strongly supported by the US.!° The Convention is distinctive in
including developed countries, some in the middle range, and some poor
countries.!! The OAS Convention is a manifestation of the spread of demo-
cratic government in Latin America which has publicly led to less patience
for, and even rejection of, corruption.!? Consequently, the Convention
emphasizes the need to protect democratic institutions because ‘representative
democracy, an essential condition for stability, peace and development of the

7 Susan Rose-Ackerman, Corruption and Government: Causes, Consequences and Reform (Cambridge:
Cambridge University Press, 1999) 177.

Inter-American Convention Against Corruption (OAS Convention), done at Caracas, 29 March
1996, 35 ILL.M. 724 (entered into force 6 March 1997), available at http://www.oas.org/main/
main.asp?sLang=E&sLink=http://www.o0as.org/documents/eng/aboutoas.asp.

8

©

OAS, ‘Inter-American Convention Against Corruption’, http://www.oas.org/juridico/english/sigs/
b-58.html (visited 1 November 2004); Article XXIII of OAS Convention.

David A. Gantz, ‘Globalizing Sanctions Against Foreign Bribery: The Emergence of a New Inter-
national Legal Consensus’, 18 NW. J. Int’l L. & Bus. (1998) 457, at 477.

Susan Rose-Ackerman, ‘Corruption and the Global Corporation: ethical obligations and workable
strategies’, in Michael Likosky (ed), Tramsnational Legal Processes (London: Butterworths, 2002)
148-71, at 150.

Gantz, above n 10, at 477. See also, article 2 of the OAS Charter, available at http://www.oas.org/
main/main.asp?sLang=E&sLink=http://www.oas.org/documents/eng/aboutoas.asp.


http://www.oas.org/main/
http://www.oas.org/documents/eng/aboutoas.asp
http://www.oas.org/juridico/english/sigs/b-58.html
http://www.oas.org/main/main.asp?sLang=E&sLink=http://www.oas.org/documents/eng/aboutoas.asp
http://www.oas.org/juridico/english/sigs/b-58.html
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region, requires, by its nature, the combating of every form of corruption in
the performance of public functions.’!?

The OAS Convention has a broader scope than the OECD and European
instruments. It applies to active bribery (the offence committed by the
person who promises or gives the bribe) and passive bribery (the offence
committed by the person who receives the bribe).!* It seeks not only to
make bribery of foreign officials a crime, but also encourages governments
to deal with domestic corruption. It requires states parties to criminalize:
the solicitation, acceptance or offer of illicit payments; acts or omissions of
government officials for the purpose of obtaining a bribe; fraudulent use
of property derived from such activities; and participation as a principal,
accomplice or accessory after the fact.!” Its provision on transnational
bribery is broader than the equivalent provisions of the OECD Convention
because it covers not only bribery where the purpose relates to a contract or
business transaction, but also any other case where the bribe relates to ‘any
act or omission in the performance of that official’s public function’.'®
States parties are also asked to consider criminalizing a series of further
offences on improper use of confidential information or government prop-
erty by an official, seeking a decision from a public authority for illicit gain,
and improper diversion of state property, monies or securities.!” Interest-
ingly, if adopted, these become ‘acts of corruption’ under the Convention
and trigger cooperation requirements even among states which have not
criminalized the offences.

The weakness of the OAS Convention lies in the mechanism for monitor-
ing its implementation. The text of the Convention is silent on this matter
and the creation of the follow-up mechanism appears to have been an after-
thought. It was not until four years after the Convention came into force that
the Conference of States Parties met to establish a follow-up mechanism.!®
OAS uses a peer review system whereby a government-appointed Committee
of Experts selects countries for review, obtains information using question-
naires, and prepares a preliminary report. This report is first reviewed by the
country and then a final version is submitted to the Conference of States Par-
ties and published.!® It was not until February 2003 that the first report — on

Preamble, para 2 of the OAS Convention, available at http://www.oas.org/main/main.asprsLang=
E&sLink=http://www.oas.org/documents/eng/aboutoas.asp

Peter J. Henning, ‘Public Corruption: A Comparative Analysis of International Corruption Conven-
tions and United States Law’, 18 Ariz. J. Int’l & Comp. Law (2001) 793, at 807.

15 Articles VI, VII of the OAS Convention.

Article VIII of the OAS Convention. See also Global Programme Against Corruption, United
Nations Manual on Anti-Corruption Policy (2002) 104.

7" Article XI of the OAS Convention.

18 OAS General Assembly Resolution AG/RES.1784 (XXXI-0O/01), 5 June 2001, and Summary of the
Minutes of the Conference of States Parties, annexed, 2-4 May 2001, Buenos Aires.

Global Programme Against Corruption, above n 16, at 105.
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Argentina — was adopted.?° However, the pace has improved recently and the
Committee of Experts has now analyzed Colombia, Nicaragua, Paraguay,
Uruguay, Ecuador, Chile and Panama. It has also agreed upon a timetable in
order to accelerate the process of analysis and produce twelve reports per
year.?! The Committee can recommend improvements but not sanctions.

B. OECD Convention on Combating Bribery of Foreign Public Officials

The Organization for Economic Cooperation and Development Convention
on Combating Bribery of Foreign Public Officials in International Business
Transactions (OECD Convention) is a significant initiative because of the
nature of the organization itself. The 30 members of the OECD represent 70
percent of world exports and 90 percent of foreign direct investment;?? they
are home to over 75 percent of multinational corporations.?> The Convention
therefore represents an effort to guide the anticorruption activities of govern-
ments that influence the flow of most of the world’s investment, trade, and
goods. Moreover, the OECD probably has an even more global reach than
the OAS through its active relationships with 70 other countries and its
engagement with civil society.2* The OECD Convention reflects the organi-
zation’s interest in democratic government and the market economy as well as
its specific objective of fighting corruption in international business to help
level the playing field for companies.?®> The Convention was signed in 1997
and entered into force in 1999.2° It has been ratified by 35 countries.?”

The OECD Convention was negotiated under strong pressure from the
US. Because the Watergate investigations had revealed that a number of US
firms had used foreign connections to funnel illegal contributions to the
Nixon campaign, the Carter Administration passed the Foreign Corrupt

20 Technical Secretariat for Legal Cooperation Mechanisms, ‘Follow-up Mechanisms for the Imple-

mentation of the Inter-American Convention against Corruption’, http://www.oas.org/juridico/

english/followup.htm (visited 2 November 2004).

21 Technical Secretariat for Legal Cooperation Mechanisms, ‘Schedule for Accelerating the Process of

Analysis within the Framework of the First Round’, http://www.oas.org/juridico/english/
mec_sched_2005.htm (visited 2 November 2004).

22 Gemma Aiolfi and Mark Pieth, ‘How to Make a Convention Work: The OECD Recommendation
and Convention on Bribery as an Example of a New Horizon in International Law’, in Cyrille Fijnaut
and Leo Huberts (eds), Corruption, Integrity and Law Enforcement (Dordrecht: Kluwer Law Inter-
national, 2002) 349.

23 Gantz, above n 10, at 483.

24 OECD, ‘About OECD?, http://www.oecd.org/about/0,2337, en_2649_201185_1_1_1_1_1,00.html
(visited 3 November 2004).

% QECD, ‘Fighting Bribery and Corruption’, http://www.oecd.org/about/0,2337, en_2649_34855_

1_1_1_1_37447,00.html (visited 3 November 2004).

OECD Convention on Combating Bribery of Foreign Public Officials in International Business

Transactions (OECD Convention), done at Paris, 17 December 1997 (entered into force 15 February

1999), OECD/DAFFE/IME/BR(97)16/FINAL; 37 IL.L.M. 1.

2T OECD, ‘Ratification Status as of 10 March 2004, http://www.oecd.org/dataoecd/59/13/1898632.pdf
(visited 3 November 2004).

26
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Practices Act (FCPA) in 1977.2% The US private sector felt that it was at a
trade disadvantage due to this legislation and was pressing the US govern-
ment to level the playing field.?° Consequently, the US used the forum of the
OECD to extend the principles of the FCPA to the international business
community.>® This pressure first resulted in some non-binding documents
that were used to build up consensus for the Convention. In 1994, the OECD
Council issued a series of non-binding Recommendations on Bribery in Inter-
national Business Transactions which called on member states to ‘take effective
measures to deter, prevent and combat the bribery of foreign public officials in
connection with international business transactions’.>! The Recommendations
were revised in 1997 to include specific suggestions for criminal procedure,
tax laws, business accounting practices, banking provisions, and making brib-
ery illegal under civil, commercial and administrative laws.>? The OECD also
addressed the problem of bribes being written off as tax deductions in its
1996 Recommendation on the Tax Deductibility of Bribes to Foreign Public
Officials.??

Unlike the non-binding Recommendations, the OECD Convention has a
limited scope, which reflects the influence of the FCPA. Its central objective
is to use domestic law to combat the bribery of foreign public officials.>* It
does not purport to require states parties to criminalize the bribery of their
own public officials, unlike the OAS Convention. In this sense, it takes a nar-
row and unilateral approach, albeit ‘collectively unilateral’.>> The Convention
applies to both active and passive bribery, but does not apply to bribery which
is purely domestic or in which the direct, indirect or intended recipient of the
benefit is not a public official. It also does not apply when the bribe was paid
for purposes unrelated to the conduct of international business and the
gaining or retaining some undue advantage in such business. Moreover, the
Convention does not apply to forms of corruption other than bribery. States
are, however, required to ensure that incitement, aiding and abetting or
authorizing bribery are criminalized and offences are applicable to corporations

28 FCPA, above n 3. See also Christopher F. Corr and Judd Lawler, ‘Damned If You Do, Damned If
You Don’t? The OECD Convention and the Globalization of Anti-Bribery Measures’, 32
Vand. J. Transnat’l L. (1999) 1249.

2% Ajolfi and Pieth, above n 22, at 350.

30 Rose-Ackerman, Corruption and Government, above n 7, at 149.

31 OECD Council Recommendation on Bribery in International Business Transactions, 27 May 1994,

33 I.L.M. 1389, 1390, available at http://www.oecd.org/document/46/0,2340, en_2649_37447_

2048174_1_1_1_37447,00.html.

OECD Council Revised Recommendation on Bribery in International Business Transactions, 23

May 1997, 36 ..M. 1018, available at http://www.oecd.org/document/46/0,2340, en_2649_37447_

2048174_1_1_1_37447,00.html.

33 OECD Council Recommendation on the Tax Deductibility of Bribes to Foreign Public Officials, 11
April 1996, 35 I.L.M. 1311, available at http://www.oecd.org/document/46/0,2340, en_2649_ 37447 _
2048174_1_1_1_37447,00.html.

34 Article 1(1) of the OECD Convention.
35 Ajolfi and Pieth, above n 22, at 350.

32
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and other legal persons.?® Sanctions must be ‘effective, proportionate and dis-
suasive’ and of sufficient gravity to trigger the application of domestic laws on
mutual legal assistance and extradition.?” There are provisions on seizure and
forfeiture of proceeds, but not their return.>®

Unlike the OAS Convention, the implementation of the OECD Convention
is monitored by an apparently rigorous system. The terms of the Convention
are vague, simply stating that the OECD Working Group is to be the frame-
work for ‘a programme of systematic follow-up to monitor and promote the
full implementation of this Convention.”>® The OECD Working Group has
therefore been free to develop a peer review system, drawing on experiences
gained through OECD accession procedures, UN human rights audits, and
the mutual evaluation procedures of the OECD’s Financial Action Task
Force.*® A team of experts from two countries monitors implementation of
the OECD Convention in essentially two phases. Phase 1 evaluates whether
the country has implemented the Convention in its national laws based on
answers to questionnaires and the submission of legal materials.*! The reports
of phase 1 are published on the internet after discussion between the experts
and the country under review and a hearing by the OECD Working Group.*?
In ‘phase 1 bis’, the team evaluates the adaptation of laws based on the
critique made in phase 1, and the phase 1 reports are accordingly supple-
mented.*> Phase 2 concentrates on the enforcement of the implementing
legislation in practice by examining the structures in place for dealing with for-
eign bribery cases, the level of resources deployed, and personnel training.**
The team uses questionnaires and conducts an on-site visit. Civil society
groups are permitted to provide information or opinions, but the nature of
their involvement is subject to consultation with the country being examined.*

The OECD Convention’s two-stage monitoring process has had mixed
results. Phase 1 has been successful as 35 countries (all the states parties)
have been reviewed.*® However, phase 2 reviews of the actual implementation
of the Convention have been disappointing. Phase 2 did not commence until

3

=3

Articles 1(2) and 2 of the OECD Convention.
Article 3(1) of the OECD Convention.
Article 3(3) of the OECD Convention.

39" Article 12 of the OECD Convention.

40" Ajolfi and Pieth, above n 22, at 353.

41 OECD, ‘Bribery Convention: Procedure of Self- and Mutual Evaluation — Phase 1’°, http:/
www.oecd.org/document/21/0,2340, en_2649_37447_2022613_1_1_1_37447,00.html (visited 2
November 2004).

42 Tbid.
4 TIbid.

4 OECD, ‘Bribery Convention: Procedure of Self- and Mutual Evaluation, Phase 2°, http:/
www.oecd.org/document/21/0,2340, en_2649_37447_2022613_1_1_1_37447,00.html (visited 2
November 2004).

4 TIbid.
46 Tbid.
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late 2002 and to date 10 countries have been reviewed instead of the 14-16
originally planned.*” Transparency International (TT) suggests that this slow
start is a result of inadequate funding; additional funding has been provided
for 2003-2004, but only partial funding is in place for the following years.*®
In addition, a survey by Control Risks Group of companies in the US and
Europe found that only 56 percent of British companies, 38 percent of German
companies and 30 percent of Dutch companies were familiar with the OECD
Convention.** Moreover, the new domestic laws based on the OECD Con-
vention have not resulted in a single conviction.’® In the case of the United
Kingdom (UK), although it has introduced legislation in compliance with the
OECD Convention and has even updated it under the Anti-Terrorism Act of
2001, there have been no prosecutions for corruption.’! This is unlikely to be
due to an absence of corrupt activity; a T1 opinion poll found 52 percent of
people thought UK businesses may still be affected by corruption.’? The
OECD Convention demonstrates the challenges of reducing corruption in
practice. Despite its focused scope, widespread ratification, and well-
developed monitoring system, it is yet to produce significant changes on the
ground.

C. Council of Europe’s Criminal Law Convention on Corruption
and Civil Law Convention on Corruption

The Council of Europe (COE) has actively developed two significant anti-
corruption instruments that are also open to adoption by non-European
countries. The COE is Europe’s oldest political organization, founded in
1949, and groups together 45 countries, including 21 countries from Central
and Eastern Europe. Its original aim was to defend human rights, parlia-
mentary democracy and the rule of law, but since the fall of the Berlin Wall,
it has started ‘acting as a political anchor and human rights watchdog for
Europe’s post-communist democracies’ by assisting the countries of central
and eastern Europe in carrying out and consolidating political, legal and
constitutional reform in parallel with economic reform.>> Its anticorruption

47 Ibid.

48 Transparency International, ‘Overcoming Obstacles to Enforcement of the OECD Convention on

Combating Bribery of Foreign Public Officials’, Report on Paris Meeting of 2-3 October 2003, at 3.
Transparency International is an international non-governmental organization devoted to combating
corruption. It is made up of a coalition of representatives from civil society, business, and government.

49 <L aws Fail to Halt International Business Bribery’, USAID Democracy and Governance Anti-Corruption

News, 23 August 2003, available at http:/www.usaid.gov/our_work/democracy_and_governance/
technical_areas/anti-corruption/news/403_2.html

>0 Ibid.
5

Michael Smith, ‘Britain Needs to Get its International Anti-Corruption Act Together’, The Guardian,
13 October 2003, 25.

%2 Ibid.

>3 COE, ‘About the Council of Europe’, http://www.coe.int/T/e/Com/about_coe/ (visited 15 October

2004).
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conventions reflect this impulse through their active monitoring and evalua-
tion mechanisms.

The Criminal Law Convention on Corruption (COE Criminal Convention)
was adopted in 1999 and is open for ratification by non-European countries
that participated in its drafting.>* It entered into force in 2002 and currently
has 30 ratifications.>® It has a broad scope because it applies to public and pri-
vate sectors as well as transnational cases involving bribery of foreign public
officials, members of foreign public assemblies, officials of international orga-
nizations, and judges and officials of international courts.’® However, the
range of conduct that states are required to criminalize is fairly narrow; the
majority of offences are limited to active and passive bribery.>” Trading in
influence and laundering the proceeds of crime are also covered, but extor-
tion, embezzlement, nepotism and insider trading are not.”® The Convention
does provide for some support mechanisms such as requiring states parties to
protect informants and to have specialized authorities dedicated to the fight
against corruption.®® The tracing, seizure and freezing of property is provided
for, but the text is phrased in terms of ‘facilitating’ such actions and does not
deal with the return of assets.®® Mutual legal assistance may be refused if it
undermines the ‘fundamental interests, national sovereignty, national security
or ordre public’ of the requested state.®!

The Civil Law Convention on Corruption (COE Civil Convention) was
adopted in 1999 and entered into force in 2003.92 It currently has 21 ratifica-
tions and non-European countries may join.®> It represents the first attempt
to define common international rules for civil litigation in corruption cases.®*
It requires states parties to provide in their internal law for ‘effective remedies
for persons who have suffered damage as a result of acts of corruption, to
enable them to defend their rights and interests, including the possibility of

>4 Council of Europe Criminal Law Convention on Corruption (COE Criminal Convention), done at

Strasbourg, 27 January 1999, (entered into force 1 July 2002), E.T.S. 173, available at http://
conventions.coe.int/Treaty/EN/Treaties/Html/173.htm. Other states can also join by accession after
entry into force subject to the consent of all the contracting states which sit in the COE’s Council of
Ministers.

COE, ‘Treaty Office’, http://conventions.coe.int/Treaty/EN/CadreListe Traites.htm (visited 1 October
2004).

56 Articles 5, 6, 9 and 11 of the COE Criminal Convention.
57

55

Criminalization requirements are in articles 2-14 of COE Criminal Convention.
8 Articles 12 and 13 of COE Criminal Convention.

9 Article 22 and 20 of COE Criminal Convention.

0 Article 23 of COE Criminal Convention.

51 Article 26(2) of COE Criminal Convention.

%2 Council of Europe Civil Law Convention on Corruption (COE Civil Convention), done at

Strasbourg, 4 November 1999, (entered into force 1 November 2003), E.T.S. 174, available at

http://conventions.coe.int/Treaty/EN/Treaties/Html/174.htm.

83 COE, ‘Treaty Office’, http://conventions.coe.int/Treaty/EN/CadreListe Traites.htm (visited 1 October

2004).

%4 Global Programme Against Corruption, above n 16, at 100.
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obtaining compensation for damage’.®> It is drafted as a legally binding
instrument and applies to public and private sector cases. It is narrower than
the COE Criminal Convention because it only applies to bribery and similar
acts. Damages can be recovered against anyone who has committed or autho-
rized the act of corruption, or failed to take reasonable steps to prevent such
an act, including the State itself, if a causal link between the act and the dam-
ages can be shown.®® It is also possible for parties to a contract whose consent
has been ‘undermined by an act of corruption’ to have a court declare the
contract void.%” There are provisions on the protection of employees who
report corruption, ensuring the validity of private sector accounting and
audits, and international cooperation.®® The advantage of the civil law
approach is that it makes corruption controls partly ‘self-enforcing by empow-
ering victims to take action on their own initiative’.%® However, it also reduces
the control of government agencies over the overall anticorruption strategy,
excludes potential litigants who do not have sufficient resources or access to
the courts, and could lead to conflicting civil and criminal proceedings.”®
Businesses that are concerned about a flood of civil suits may also use methods
of settling or avoiding cases that undermine the anticorruption goals of the
Convention.

The COE Conventions share a sophisticated monitoring system involving
the Group of States against Corruption (GRECO) which was established in
1999 by 17 European states.”! It now has 38 members, including the US.
GRECO uses a combination of mutual evaluation and peer pressure to monitor
implementation. Ad hoc teams of experts are appointed, on the basis of a list
proposed by GRECO members, to evaluate each member in each evaluation
round.”® These evaluation teams are the ‘cornerstone’ of the GRECO proce-
dure; they examine replies to questionnaires, request and examine additional
information to be submitted either orally or in writing, visit member countries
to seek additional information, and prepare draft evaluation reports for discus-
sion and adoption at the plenary sessions.”” In less than five years, GRECO has
issued 42 evaluation reports which are publicly available on the internet.”*

% Article 1 of the COE Civil Convention.

6 Articles 4 and 5 of the COE Civil Convention.

7 Article 8 of the COE Civil Convention.

68 Articles 9, 10 and 13 of the COE Civil Convention.

% Global Programme Against Corruption, above n 16, at 100.

70 Ibid.

71 Article 24 of the COE Criminal Convention and Article 14 of the COE Civil Convention. GRECO
was set up under Resolution (99)5, Adopted on 1 May 1999, available at http://www.greco.coe.int/
docs/ResCM(1999)5E.htm

COE, ‘Group of States against Corruption’, http://www.greco.coe.int/ (visited 4 November 2004).
73 Ibid. See also Articles 10 to 16 of the Statute of the GRECO (Appendix to COE Resolution (99)5)
and Title II of GRECO Rules of Procedure, Doc. No. Greco (2003) 6E Final Rev (11 July 2003).

COE, ‘GRECO Evaluations’, http://www.greco.coe.int/evaluations/Default.htm (visited 1 November
2004).
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D. Convention of the European Union on the Fight Against
Corruption involving officials of the European Communities
or officials of member states

The European Union (EU) has addressed some forms of corruption in legally
binding documents, but these are narrowly confined to acts harmful to its
own economic interests and only deal with the conduct of its 15 member states.
The 1995 Convention on the Protection of the European Communities’
Financial Interests and its two Protocols in 1996 and 1997 (EU Protection
Convention and Protocols),”” aim to combat fraud affecting expenditure and
revenue using criminal law.”® The Protection Convention covers public and
private sectors and deals with acts designated as ‘fraud affecting the European
Communities’ financial interests’.”” Each member state must take necessary
measures to ensure such conduct is punishable by ‘effective, proportionate
and dissuasive criminal penalties’.”® It also calls for specific individual crimi-
nal liability for the heads of businesses in cases where the business commits a
fraud. The first Protocol deals with active and passive corruption and the
second Protocol addresses the liability of legal persons, confiscation, money
laundering and the cooperation between member states and the European
Commission. A third Protocol is on the verge of validation and will address
‘dirty money laundering’, the responsibility of legal persons, and the role of
the Commission regarding judicial cooperation.””

In 1997, the EU adopted a Convention on the Fight Against Corruption
involving Officials of the European Communities or Officials of Member
States (EU Corruption Convention).® Despite its strong title, it incorporates
essentially the same terms as the Protection Convention, but is even narrower
because it only deals with the conduct of officials. It mainly deals with bribery
and does not address fraud or money-laundering.8! However, the attention of
the EU was directed towards the private sector in the Joint Action of 1998
(EU Joint Action) which lays down harmonized definitions to combat corrup-
tion in the private sector, placing particular emphasis on prevention.®? The

7> Council Act of 26 July 1995 drawing up the Convention on the protection of the European Commu-

nities’ financial interests, OJ 1995 C 316 at 2, available at http://europa.eu.int/scadplus/leg/en/Ivb/
133019.htm.

76 Article 1 of the EU Protection Convention.

T Article 3 of the EU Protection Convention.

8 Tbid.

 EU, ‘Follow-up Work’, http://europa.eu.int/scadplus/leg/en/lvb/133019.htm (visited 10 October

2004).

Convention on the Fight Against Corruption involving Officials of the European Communities or

Officials of Member States (EU Corruption Convention), done at Brussels, 26 May 1997, 37 L.L.M.

12; O] 1997 C 195, available at http://europa.eu.int/scadplus/leg/en/lvb/133027 .htm.

Global Programme Against Corruption, above n 16, at 102.

82 Joint Action 98/742/JHA adopted by the Council on the basis of Article K.3 of the Treaty on European
Union, on corruption in the private sector, OJ 1998 L. 358, available at http://europa.eu.int/scadplus/
leg/en/lvb/133074.htm.
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text is drafted in legally binding terms and member states were required to
make proposals for implementation by 2000. It is not clear if such proposals
have been made, but in July 2002 Denmark presented an initiative aimed at
drawing up a common definition of active and passive corruption and the
applicable penalties.??

To date, it seems the EU makes bold statements in non-binding instru-
ments, but drafts narrow and specific legal initiatives. For example, in 2003
the European Commission adopted a Communication on a Comprehensive
EU Policy against Corruption.®* The Communication is admirable in its
scope and intent. It appeals to EU leaders to undertake more efforts to detect
and punish all acts of corruption, to confiscate illicit proceeds and to reduce
opportunities for corrupt practices through transparent and accountable pub-
lic administrative standards. It asks member states to swiftly enact all relevant
supranational and international anticorruption instruments, particularly those
of the EU, OECD and COE. It also emphasizes the crucial role of monitoring
and peer review evaluation between countries participating in these initiatives.
Yet, in the final analysis, the terminology is ‘should’ not ‘shall’; it is an exer-
cise in communication rather than legislation.

E. African Union Convention on Preventing and Combating Corruption

The most recent regional initiative is the African Union Convention on
Preventing and Combating Corruption (African Union Convention) which
was adopted in Mozambique in 2003.%> The African Union was established
in 2000 as the successor to the Organization of African Unity (OAU). It rep-
resents the change in priorities for Africa: whereas the OAU focused on
removing the vestiges of colonization and apartheid, the African Union aims to
expedite the process of economic and political integration in the continent.®®
The Convention’s objectives reflect the African Union’s focus on economic
and political development. It aims to promote mechanisms to fight corruption
in the public and private sectors, to facilitate cooperation among states par-
ties, and to coordinate the policies and legislation relevant to corruption.®’
The Convention’s scope is broad and covers active and passive bribery, influence
peddling, illicit enrichment, concealment of proceeds derived from corrupt

acts.®8 Its requirements are extensive and appear to be binding. States parties
85 EU, ‘Follow-up Work’, http://europa.eu.int/scadplus/leg/en/lvb/133074.htm (visited 2 November
2004).

Communication on a Comprehensive EU Policy against Corruption, COM(2003) 317, Adopted 28
May 2003, available at http://europa.eu.int/eur-lex/en/com/cnc/2003/com2003_0317en01.pdf.
African Union Convention on Preventing and Combating Corruption (African Union Convention),
done at Maputo, 11 July 2003, 43 LL.M. 1, available at http://www.africa-union.org/home/
Welcome.htm.
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85

86 African Union, ‘About AU’, http://www.africa-union.org/home/Welcome.htm (visited 2 November

2004).

87 Article 2 of the African Union Convention.

88 Article 4 of the African Union Convention.
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‘undertake to’ adopt legislative and other measures to establish the Conven-
tion’s offences, strengthen national control measures to ensure the setting up
and operations of foreign companies in their territory are subject to the
national legislation, establish independent national anticorruption authorities,
pass laws to protect informants and witnesses, and punish those who make
false and malicious corruption reports.?® States parties must adopt legislation
to give effect to the right of access to any information that is required to assist
in the fight against corruption.’® The African Union Convention will be mon-
itored by an Advisory Board on Corruption made up of 11 members elected
by the Executive Council.”! States Parties have to report on their implemen-
tation progression to the Board on an annual basis and the Board will then
report to the Executive Council. The Board will adopt its own rules of proce-
dure, but as of yet it is not obliged to verify the country reports in any way.
As of November 2004, only 4 of the 53 states had ratified the Convention; it
requires 15 ratifications to come into force.’? The African Union Convention is
comprehensive on paper and is largely phrased in mandatory terms. However,
its expansiveness may actually deter countries from ratifying it and the lack of a
follow-up mechanism enables countries to delay or avoid implementation.

F. United Nations Convention Against Transnational Organized Crime

The United Nations Convention Against Transnational Organized Crime
(UNCTOQC) is the organization’s first foray into creating a legally binding
instrument that addresses corruption.’® It also signals the transition from
regional to global initiatives in this field. A committee of 127 member states
drafted the Convention in 18 months from 1999 to 2000. It entered into force
on 19 September 2003 with the deposit of the fortieth instrument of ratifica-
tion. To date, 147 nations have signed and 93 have ratified it.**

The UNCTOC arose in response to international calls to address global
organized crime by closing major loopholes that hinder international enforcement
efforts and allow organized crime to flourish.’” It focuses on the activities of
‘organized criminal groups’, but recognizes that corruption is often an instrument

89 Article 5 of the African Union Convention.

% Article 9 of the African Union Convention.

°l Article 22 of the African Union Convention.

92 African Union, ‘List of Countries which have Signed, Ratified/Acceded’, http://www.africa-union.org/

home/Welcome.htm (visited 4 November 2004).

United Nations Convention Against Transnational Organized Crime (UNCTOC), done at Pal-
ermo, 12-15 December 2000, (entered into force 19 September 2003) 40 I.L.M. 353; G.A. Res. 55/
25, U.N. GAOR, 55th Sess., Annex, Agenda Item 105, U.N. Doc A/RES/55/25 (2000), available at
http://www.unodc.org/pdf/crime/a_res_55/res5525¢.pdf

93

9% United Nations Office on Drugs and Crime, ‘Signatories to the UN Convention against Trans-

national Crime and its Protocols’, http://www.unodc.org/unodc/en/crime_cicp_signatures.html
(visited 4 November 2004).

% Luz Estella Nagle, “The Challenges of Fighting Global Organized Crime in Latin America’, 26 Fordham
Int’1 L.J. (2003) 1649, at 1665.
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or effect of organized crime and includes several provisions to address this.’®
The main one is the requirement that each party adopt laws and other neces-
sary measures to criminalize active and passive bribery in connection with the
exercise of the duties of government officials.®” It also provides that each
party ‘shall take measures to ensure effective action by its authorities in the
prevention, detection and punishment of the corruption of public officials,
including providing such authorities with adequate independence to deter the
exertion of inappropriate influence on their actions’.”® This provision is
important because it focuses on successful law enforcement, not just simple law
enactment.”® However, the provision also provides an escape hatch by stating
that each party shall take measures that are ‘appropriate and consistent with
its legal system’.!%° This means that states can avoid enforcement on constitu-
tional grounds, claim a domestic conflict, or rely on a lack of devices for
implementation.!®! Other sections of the UNCTOC on money-laundering
and the tracing, seizure and forfeiture of the proceeds of crime may be useful
in specific corruption cases.!’? The application of the provisions on inter-
national law enforcement cooperation will only apply to corruption cases if
they involve an ‘organized criminal group’ and are ‘transnational in nature’.!%3

Monitoring of the UNCTOC is through a Conference of States Parties,
which also has the power to recommend improvements.!®* However, no
specific time frame is set: reviews need only be made ‘periodically’ and there
is no process for verifying country reports.!?> Despite these weaknesses, the
UNCTOC did introduce the idea of mandatory criminalization requirements
at the global level and established a wide range of cooperation and technical
assistance provisions. Moreover, its relatively rapid negotiation and entry into
force indicated that there was a sufficient level of consensus for an inter-
national agreement on corruption.

G. United Nations Convention Against Corruption

In December 2000, the General Assembly recognized that an effective inter-
national legal instrument against corruption, independent of the UNCTOC,
was desirable.!%® It decided to establish an Ad Hoc Committee for the negoti-
ation of such an instrument in Vienna at the headquarters of the Centre

9 Global Programme Against Corruption, above n 16, 91-92.
97 Article 8 of the UNCTOC.

98 Article 9(2) of the UNCTOC.

9 Nagle, above n 95, at 1667-68.

100 Article 9(1) of UNCTOC.

101 Nagle, above n 95, at 1668.

102 Articles 7 and 12 of UNCTOC.

103 Article 27 of UNCTOC.

104 Article 32 of UNCTOC.

105 Tbid.

106 G.A. Res. 55/61, U.N. GAOR, 55th Sess., Agenda Item 105, at 1, U.N. Doc. A/RES/55/61 (2001).
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for International Crime Prevention, UN Office on Drug and Crime
(UNODC).'%7 As a first step, an Intergovernmental Open-Ended Expert
Group was asked to prepare draft terms of reference for the negotiation of the
Convention. These terms of reference were set out in a further General
Assembly resolution which requested the Ad Hoc Committee to ‘adopt a
comprehensive and multidisciplinary approach’ and to consider the specific
elements. %8

The text of the United Nations Convention against Corruption (UNCAC)
was negotiated during seven sessions of the Ad Hoc Committee held between
21 January 2002 and 1 October 2003. The draft Convention was adopted by
the General Assembly in October 2003.1%° At the High-Level Political Sign-
ing Conference at Merida, Mexico from 9—11 December 2003, high expecta-
tions and intense optimism surrounded this latest addition to the multilateral
initiatives against corruption.!!? The UN Secretary-General asserted that the
Convention ‘can make a real difference to the quality of life of millions of
people around the world’.!!! However, the experiences of regional organiza-
tions suggest that creating meaningful anticorruption instruments is a difficult
task.

II. ANALYSIS OF THE CONVENTION AND ITS NEGOTIATING HISTORY

The Ad Hoc Committee certainly met the request of a ‘comprehensive and
multidisciplinary approach’ by drafting a Convention that runs to 71 articles.!!?
The UNCAC is the most wide-ranging instrument to date, covering three
major aspects of fighting corruption:!!?

* Prevention: An entire chapter of the UNCAC is devoted to preventive
measures addressed to both the public and private sectors.!!* Provisions
relate to the prevention of corruption in the judiciary and public

107 Tbid.

108 These were: definitions; scope; protection of sovereignty; preventive measures; criminalization;

sanctions and remedies; confiscation and seizure; jurisdiction; liability of legal persons; protection
of witnesses and victims; promoting and strengthening international cooperation; preventing and
combating the transfer of funds of illicit origin derived from acts of corruption, including the laun-
dering of funds, and returning such funds; technical assistance; collection, exchange and analysis of
information; and mechanisms for monitoring implementation: G.A. Res. 56/260, U.N. GAOR,
56th Sess., Agenda Item 110, at 2, U.N. Doc. A/RES/56/260 (2002).

199 G.A. Res. 58/4, U.N. GAOR, 58th Sess,, Agenda Item 108, U.N. Doc. A/RES/58/4 (2003).

110 See ‘UN Anti-corruption Treaty off to Flying Start at Signing Conference’, UN News Center, 10

December 2003; Adriana Barrera, ‘New UN Pact Aims to Stop Leaders Looting Coffers’, Reuters,
10 December 2003.

‘Secretary-General Congratulates Ad Hoc Committee on Successful Conclusion of Negotiations on
UN Convention against Corruption’, M2 Presswire, 2 October 2003.

12 See the UNCAC.
113

111

See generally, ‘Highlights of the United Nations Convention Against Corruption’, UNODC Update,
December 2003, available at http:/www.unodc.org/unodc/newsletter_2003-12-01_1_page003.html .

114 Ch II of the UNCAC.
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procurement as well as the establishment of anticorruption bodies.!!®

The Convention calls on states parties to actively promote the involve-
ment of nongovernmental organizations (NGOs) and other elements of
civil society in the fight against corruption.!'® However, the language of
this chapter is non-mandatory.

* Criminalizarion: States parties are required to adopt legislative and other
measures to criminalize not only basic forms of corruption, such as brib-
ery and the embezzlement of public funds, but also trading in influence
and the concealment and laundering of the proceeds of corruption.'!”
Most provisions are mandatory, but there are references to adopting leg-
islative measures ‘in accordance with fundamental principles of its
domestic law’ or taking measures ‘to the greatest extent possible within
its domestic legal system’.!!® These qualifying clauses provide a potential
escape clause for reluctant legislators.

* International cooperation: States parties agree to cooperate in preven-
tion and investigation activities and the prosecution of offenders.!!®
The Convention binds parties to render specific forms of mutual legal
assistance in gathering and transferring evidence for use in court and
to extradite offenders. Countries must also take measures to support
the tracing, freezing, seizure and confiscation of the proceeds of cor-
ruption.

Due to the large number of issues covered by the UNCAC, this section
focuses on the four areas that generated the most controversy during the
negotiations: asset recovery, private sector corruption, political corruption,
and implementation. It outlines the problems that the negotiators sought to
address, examines their strategic positions, and evaluates the outcome. The
way these controversies were resolved provides a good indication of the
strengths and weaknesses of the Convention, and its potential to have a
meaningful impact on corruption around the world.

A. Asset recovery

Asset recovery is a vital issue for developing countries where cases of grand
corruption have exported national wealth to international banking centers
and financial havens, and where resources are badly needed for the recon-
struction of societies under new governments. The Nyanga Declaration on
the Recovery and Repatriation of Africa’s Wealth states: ‘An estimated
US$20-40 billion has over the decades been illegally and corruptly appropri-
ated from some of the world’s poorest countries, most of them in Africa, by

15 Articles 11, 9 and 6, respectively of the UNCAC.
116 Article 13 of the UNCAC.

U7 Chapter III of the UNCAC.

118 See, e.g., Articles 23 and 31 of the UNCAC.

119 Chapter IV of the UNCAC.
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politicians, soldiers, businesspersons and other leaders, and kept abroad in
the form of cash, stocks and bonds, real estate and other assets’.'?°

Although the full extent of the transfers of illicit funds is hard to measure, it
is certain that this form of corruption has ‘a cancerous effect on economies
and politics around the globe’.!?! The International Monetary Fund estimated
that the total amount of money laundered on an annual basis is equivalent to
3 to 5 percent of the world’s gross domestic product (between $600 billion
and $1.8 trillion) and it can probably be assumed that a ‘significant portion of
that activity involves funds derived from corruption’.'??

There are severe consequences of exporting funds derived from corrup-
tion for the country of origin. It ‘undermines foreign aid, drains currency
reserves, reduces the tax base, harms competition, undermines free trade,
and increases poverty levels’.!?> There is no shortage of examples of
corrupt leaders sacrificing their country’s future for personal enrichment.
Between 1995 and 2001, Haiti, Iran, Nigeria, Pakistan, the Philippines, Peru,
and the Ukraine claimed losses ranging from $500 million to $35 billion
due to the corruption of former leaders or senior officials.!?* President
Mobutu Sese Seko looted Zaire’s treasury of $5 billion, an amount equal
to the country’s external debt at the time.!?* The late Nigerian dictator,
Sani Abacha, and his inner circle looted around $2.2 billion in a country
where 70 percent of the population lives on less than $1 a day.!?® The
‘steal and run’ strategy has been used by at least 4,000 Chinese officials
who are suspected of embezzling about $600 million and then fleeing
overseas. %’

Given the staggering amount of money being siphoned out of develop-
ing countries, the issue of asset recovery was a high priority from the very
beginning of the negotiations. It importantly had the support of the US.
When 58 nations gathered in Buenos Aires for the preparatory meeting in

which countries were asked to submit proposals that would be used as the

120 The Nyanga Declaration was made by representatives of TI in 11 African countries on 4 March 2001,

available at http://www.transparency.org/pressreleases_archive/2001/nyanga_declaration.html.
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Agenda Item 3, at 3, U.N. Doc. A/AC.261/12 (2002).

122 Tpid.
123 Ibid.
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ing one-third of public investment in many Asia-Pacific countries is squandered on corruption, with
governments paying between 20 to 100 percent over the top for goods and services due to corrupt
procurement practices).

125 See Andrea D. Bontrager, ‘From Corruption to Cooperation: Globalization Brings a Multilateral

Agreement Against Foreign Bribery’, 7 Indian Journal of Global Legal Studies (2000) 655.
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127 Renmin Wang, ‘International Conventions will Help “Extradition” of “Corrupt Officials”’, World

News Connection, 28 September 2003.
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basis for negotiations, the US submitted text regarding asset recovery
only.!?8

The organs of the UN were also engaged with this issue. Even before the
terms of reference were drafted, the General Assembly had passed a resolu-
tion in 2000 specifically requesting the Intergovernmental Open-Ended
Expert Group examine the question of illegally transferred funds and the
repatriation of such funds.'?’ This request was reiterated in the 2002 resolu-
tion on the elements to be examined by the Ad Hoc Committee.'*® The Eco-
nomic and Social Council passed its own resolution requesting the Secretary-
General to prepare a global study on the transfer of funds of illicit origin to
assist the deliberations of the Ad Hoc Committee.!?! Due to a proposal by
Peru, this study was supplemented by a one-day technical workshop on asset
recovery during the second session.'>?> No other aspect of the UNCAC was
treated with the same depth.

Within the Ad Hoc Committee, a tremendous amount of political will coa-
lesced around the issue of asset recovery. At the first session, the representa-
tives of the Group of 77 and China, EU, Africa, and Latin America and the
Caribbean stated that it was essential that the Convention address this issue
effectively.!® At the second session, the Chairman made the significant state-
ment that: ‘the question of asset recovery [is] one of the fundamental aspects
of the Convention and would also serve as an indicator of the political will to
join forces in order to protect the common good’.!3

Asset recovery therefore became a sort of ‘litmus test’ for the success of the
negotiating process as a whole. Although there were intense debates on how
to reconcile the needs of the countries seeking the return of the assets with the
legal and procedural safeguards of the countries whose assistance is needed,
the representatives always emphasized its importance throughout the negotia-
tions.!?®> The high priority of the issue was bolstered by the Security Council
resolution deciding that all UN member states should take steps to freeze
funds removed from Iraq by Saddam Hussein or his senior officials and
immediately transfer them to the Development Fund for Iraq, and take steps

128 In contrast, the proposal of Austria and The Netherlands covered almost all matters in the Terms
of Reference and ran to 30 pages: Lisa M. Landmeier ez al., ‘Anti-Corruption International Legal
Developments’, 36 Int’l L. (2002) 589, at 590.

129 G.A. Res. 55/188, U.N. GAOR, 55th Sess., Agenda Item 93, U.N. Doc. A/RES/55/188 (2000).

130 G A. Res. 56/260, U.N. GAOR, 56th Sess., Agenda Item 110, U.N. Doc. A/RES/56/260 (2002).

131 ECOSOC Res. 2001/30, U.N. ECOSOR, at 10, U.N. Doc. E/2001/30-E/CN.15/2001/13 (2001).

132 Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on its second ses-

sion, held in Vienna from 17 to 28 Fune 2002, Annex 1, U.N. Doc. A/AC.261/7 (2002).

Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on its first session,
held in Vienna from 21 Fanuary to 1 February 2001, at 6-8, U.N. Doc. A/AC.261/4 (2002).

Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on its second ses-
sion, held in Vienna from 17 to 28 Fune 2002, at 3, U.N. Doc. A/AC.261/7 (2002).

‘Consensus Reached on UN Convention Against Corruption’, UN Information Service, 3 October
2003.
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to facilitate the safe return to Iraqi institutions of Iraqi cultural property that
had been illegally removed.!*® The African representative, in particular,
believed that the words and spirit of this resolution should be incorporated
into the UNCAC.'*’

In the end, provisions on asset recovery formed an entire chapter of the
UNCAC.!'?® The provisions have been hailed as ‘ground-breaking’,'*° but
this overstates their true impact. The Convention says the return of assets
pursuant to this chapter is a new ‘fundamental principle’ of international
law.!*® However, the rravaux preparatoires indicate that the expression ‘funda-
mental principle’ has no legal consequences on the other provisions of the
chapter.!*! The article on prevention and detection of transfers of the pro-
ceeds of crime sets out useful provisions on ‘know-your-customer’ require-
ments for financial institutions and the prevention of ‘phantom banks’ that
have no physical presence and are not affiliated with a regulated financial
group.'*? However, states parties need only ‘consider’ establishing effective
financial disclosure systems for public officials.!*> There are mandatory provi-
sions on establishing measures to allow states parties to recover property
through civil actions or via international cooperation in confiscation.!**
Although the seizure and freezing of property is compulsory for states parties,
they need only ‘consider’ preserving property for confiscation.!*> The Con-
vention recognizes the complexity of many asset recovery cases by drawing
distinctions between how assets will be returned in response to different
crimes. In the case of embezzlement or laundering of public funds, the confis-
cated property is returned to the requesting state party.!*® In the case of pro-
ceeds from any other offence under the Convention, the property is returned
as long as there is proof of ownership or recognition of the damage caused to
the requesting state party.'*’ In all other cases, priority consideration is given
to returning the property to the requesting state party, returning property to

136 S C. Res. 1483 (2003), U.N. SCOR, 4761 mtg., at paras 23 and 7, U.N. Doc. S/RES/1483 (2003).

137 Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on its sixth ses-
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its prior legitimate owners, or compensating the victims of the crime.!*®
States parties are also to consider setting up a financial intelligence unit to
keep track of suspicious financial transactions.'%’

The effectiveness of the asset recovery provisions depends to a large extent
on the measures for mutual legal assistance.!*® During the negotiations, many
developed countries insisted on ‘dual criminality’ before such assistance
would be made available — that is, that both the requesting and requested
states parties must have comparable offences in their criminal law.'>! TI,
which was observing the negotiations, reported that many developed coun-
tries appeared to prefer to continue to use their extensive bilateral and multi-
lateral agreements on extradition and mutual legal assistance rather than rely
on the Convention.!®? In the end, a compromise was reached so that dual
criminality is only required when the legal assistance requires coercive
action.!”?

Overall, even though the chapter on asset recovery is not as revolutionary as
some people say, it is a significant step forward in dealing with a complex
problem in international affairs. Most importantly, the Convention ties the
asset recovery provisions to a wide range of corrupt acts, not just bribery.!>*
The Conventions of the OAS, OECD and COE have promoted the under-
standing of corruption as synonymous with bribery. This view has ‘inherent
limitations’, especially in cases where officials become enriched from illicit
payments, such as skimming and kickbacks, that do not fit within the defini-
tion of active or passive bribery.!”>> The Convention addresses the complexity
of corruption by recognizing its many forms and providing for appropriate
recovery actions in each case.

To date, the recovery of assets derived from grand corruption has been
hampered by at least four major obstacles. First, these cases are usually enor-
mously complex and require a sustained effort by experts in forensic
accounting, money laundering, and the civil and criminal laws of different
countries.!”® The provision on the financial intelligence unit and the Conven-
tion’s chapter on technical assistance and information exchange!®’ may help
in this regard. Second, pursuing assets overseas is highly expensive due to the

148 Article 57(3)(c) of the UNCAC.
149 Article 58 of the UNCAC.
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need to retain experts, transport evidence and witnesses, translate testimony,
and carry out investigations and prosecutions in a number of countries.!*®
The Convention’s mutual technical and legal assistance provisions may miti-
gate some of these costs. Third, a common legal complication in recovery
actions is straddling the boundary between civil and criminal proceedings
because each type involves different procedural safeguards, burdens of proof
and remedies.!®® In this regard, the mechanisms for recovery directly, or
through international cooperation, help harmonize procedures.!® If the Con-
vention is implemented by enough state parties, the civil/criminal dilemma
will be alleviated. Fourth, asset recovery actions raise complicated political
considerations. The requesting state party may face internal political obsta-
cles from supporters of the former leader or senior officials who allegedly
transferred the assets. On the other hand, the requested state party may have
concerns about the political legitimacy of the requesting state’s government,
the motivations behind the recovery efforts, or the fate of the returned assets
if corruption is still ongoing.'®® The Convention does not directly address
these concerns, but the very process of negotiating the asset recovery provi-
sions helped generate a high level of political will about the importance of this
issue. This consensus may encourage states parties to better address the polit-
ical obstacles to asset recovery.

The asset recovery chapter has been greeted with delight by many countries
that have been cheated by their leaders. For example, the Philippines, which
has been trying to recover billions of dollars transferred overseas by former
President Ferdinand Marcos for 17 years, has warmly welcomed the asset
recovery provisions.'®? Rose-Ackerman argues that national criminal prosecu-
tions of former officials of the previous regime are likely to absorb resources
that could be put to better use elsewhere, but she makes an exception for alle-
gations of corruption: ‘Such prosecutions can be part of an effort to locate
and repatriate corrupt proceeds deposited abroad...[and] can bring a net
financial gain to the state as it seizes the former official’s assets.’!®> The
UNCAC could make this type of asset recovery more feasible. But, Rose-
Ackerman warns that caution must be exercised: “Too often, former rulers
are accused of corruption at the same time as the new rulers are creating
corrupt structures of their own that will repeat the pattern. The effort to

158 Global Programme Against Corruption, above n 16, at 120. See also, Global Study on the transfer
of funds of illicit origin, above n 121, at 10.
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retrieve looted funds should be combined with affirmative programs of
reform.’!%* The impact of the asset recovery provisions should therefore
not be exaggerated; they focus attention on a certain aspect of corruption
that afflicts developing countries, but do not supply a panacea to their
problems.

B. Private sector

The recognition that private sector corruption is a problem has been intensi-
fying in developing and developed countries for three reasons. First, the pri-
vate sector is larger than the public sector in many countries.!® In the UK, 82
percent of all workforce jobs were in the private sector in 2000.°® The private
sector has even been experiencing exponential growth in China where its
share of industrial employment reached more than 18 percent of the national
total by 1995; the private sector accounted for 34.3 percent of national indus-
trial output by 1997, compared to 2 percent in 1985.1%7 A second and related
reason is that the line between the public and private sectors is being blurred
by privatization and outsourcing.!®® In the US, 86 percent of state agencies
said they either increased or maintained the level of privatization activity from
1993-98.1%° The World Bank found that privatization surged in developing
regions in 1997, but there was a decline everywhere except for Latin America
and the Caribbean due to the East Asian crisis in 1997 and the Russian crisis
in 1998.179 Activity has since picked up and more aggressive privatization
programs will be launched, or are in progress, in the Middle East and North
Africa (countries that will enter the Free Trade Agreement with the EU),
Eastern and Central Europe (countries acceding to the EU), and South
Asia.!”! Privatization not only increases the number of public-oriented activities
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being conducted in the private sector, but also creates opportunities for
corruption through the very process of transferring assets of large state enter-
prises. There could be insider dealing, assurances of lenient regulatory over-
sight, and retention of monopoly rents.!”?

Third, the huge economic influence of multinational corporations
(MNCs) and the consequent leverage they have in relation to states, means
that they are an actor that cannot be excluded from an international anticor-
ruption strategy. If the size of countries and MNCs are measured by value
added, the world’s largest MNC, ExxonMobil, with an estimated $63 bil-
lion value added in 2000, ranked 45th in a combined list of countries and
non-financial companies; this is equivalent to the size of the economy of
Chile or Pakistan.!” In the top 100 combined country-company list for
2000, there were 29 MNCs. These powerful non-state actors can make
deals with developing country governments that represent a sizable share of
a state’s national income or resource endowments; they often negotiate with
top public officials and, if it is a corrupt environment, the MNC must
decide whether to participate actively, quietly refuse to deal, or report the
corruption.!”

Extending the Convention to cover the private sector was one of the
most contentious issues during the negotiations. The EU spearheaded the
drive to criminalize bribery in the private sector.!”” It was supported by
the Latin American and Caribbean States whose representative argued
that in view of the linkage between the two sectors, adopting a ‘limited’
approach that only targeted the public sector ‘would adversely affect the
implementation of the future convention’.!’® However, the US resisted
intrusions on ‘purely private sector conduct’; a US official explained, ‘Pri-
vate sector bribery is not a crime in the United States. We get at it in other
ways’.!”” The US position is somewhat surprising because it has led the
way with the FCPA legislation outlawing bribes paid to obtain business,
preceding the OECD Convention by two decades. Admittedly the FCPA
applies to bribes paid abroad in private-to-public contexts rather than
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private-to-private transactions, but the legislation gave US firms a head
start in developing corporate codes of conduct'’® and many such codes
cover purely private sector bribery.!”’

The US views prevailed in the final version of the Convention which only
has a non-mandatory framework for criminalizing bribery and embezzlement
in the private sector.!®® The Convention takes a slightly stronger stance on
prevention by requiring each state party, ‘in accordance with the fundamental
principles of its domestic law’, to take measures to prevent corruption in the
private sector, enhance accounting and auditing standards, and ‘where appro-
priate’ provide effective civil, administrative or criminal penalties for failure to
comply with such measures.'®! It provides a non-exhaustive list of measures
such as promoting the development of codes of conduct, preventing the
misuse of procedures for subsidies and licenses, and preventing conflicts of
interest.!®? It requires states parties to prohibit off-the-books accounting.'8?
In terms of private-to-public corruption, the UNCAC strengthens the stan-
dards set by the OECD Convention. First, it criminalizes the bribery of not
just foreign public officials, but also national public officials and officials of
public international organizations.'8* Second, it requires each state party to
disallow the tax deductibility of expenses that constitute bribes!®> — an issue
on which the OECD has only made a non-binding recommendation.'8°

US businesses were concerned that extending the Convention to the pri-
vate sector could create a private right of action that would open the door to
lawsuits in foreign courts over contract and procurement irregularities.'8’
Partly due to the lobbying efforts of TT in the US business community, a pro-
vision was included in the Convention requiring each state party to ensure
that entities or persons that have suffered damage from corruption ‘have a
right to initiate legal proceedings against those responsible for that damage in
order to obtain compensation’.!®® To guard against the unintended effect of
increasing US exposure to lawsuits from overseas, the travaux preparatoires

178
179

Rose-Ackerman, Corruption and Government, above n 7, at 187—88.

While not limited to US firms, an OECD survey of corporate codes of conduct found that of 56
codes that dealt with bribery, 64 percent addressed bribery of private actors: Kathryn Gordon and
Maiko Miyake, ‘Business Approaches to Combating Bribery: A Study of Codes of Conduct’
(OECD Working Papers on International Investment, No. 2000/1, 2000) at 6, available at http:/
www.oecd.org/dataoecd/45/32/1922830.pdf.

180 Articles 21 and 22 of the UNCAC.

181 Article 12(1) of the UNCAC.

182 Article 12(2) of the UNCAC.

183 Article 12(3) of the UNCAC.

184 Articles 15 and 16 of the UNCAC.

185 Article 12(4) of the UNCAC.

186 OECD Council Recommendation on the Tax Deductibility of Bribes to Foreign Public Officials,

11 April 1996, 35 I.L.M. 1311, available at http:/www.oecd.org/document/46/0,2340, en_2649 37447 _
2048174_1_1_1_37447,00.html.

‘UN Anti-corruption Pact Raises Last-Minute Alarms’, Reuters, 29 June 2003.
188 Article 35 of the UNCAC.

187


http://www.oecd.org/dataoecd/45/32/1922830.pdf
http://www.oecd.org/document/46/0,2340

United Nations Convention Against Corruption 215

indicate that this provision does not restrict the right of each state to determine
the circumstances under which it will make its courts available, and gives the
example of legal action ‘where the acts have a legitimate relationship to the state
party where the proceedings are to be brought’.!8°

In sum, the UNCAC does not significantly alter the (absence of) rules
regarding private-to-private corruption. The Chairman of the Ad Hoc Com-
mittee noted that there were concerns about placing ‘unwarranted, undue
and unwanted restraints on trade and the ability of private sector entities to
pursue their activities for the benefit of national economies and international
development’.'°® However, requiring the private sector to comply with similar
anticorruption laws to the public sector surely benefits ‘national economies
and international development’ by eliminating loopholes and recognizing the
increasing convergence between the sectors in many areas of economic life. In
failing to criminalize bribery and embezzlement in the private sector, the Con-
vention falls short of the standard set by the EU Joint Action.!°! Nonetheless,
the Convention does go further than the OECD Convention with respect to
private-to-public corruption and its provision on the private right of action,
even if it is restricted to certain circumstances, follows the COE Civil Conven-
tion by empowering victims of corruption to take action on their own initiative.

C. Financing of political parties

The most intense debate during the negotiation of the Convention was
reserved for the provision on the financing of political parties. There are two
dynamics underlying this controversy. The first, more general, dynamic is
that corruption in elections is of universal concern. TI’s Global Corruption
Barometer surveyed 40,000 people in 47 countries and found that in three
out of four countries, corruption in the political process is the most important
issue.!®? The message is that a lack of trust in political parties undermines
their legitimacy and can ‘encourage a culture of corruption throughout public
administration and the public sector’.!?3

The second, more specific, dynamic is the issue of campaign finance. As
Offe observes, the party competition that is an integral part of democratic
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government ‘generates an insatiable appetite for campaign funds’.!°* Moreover,
the costs of this competition are increasing in a ‘media democracy’ where
opportunities for communicating must be purchased.!®® Yet, this flow of
campaign finance generates two problems. First, when large amounts of
money reach a politician, there is a temptation to divert the funds for personal
use.!?% Second, even if the donations are not diverted, they can be used, in
effect, to ‘purchase’ an elected official’s support or vote on legislation.!?”
Democracies have sought to reduce corruption in campaign finance in a vari-
ety of ways, but each has proved unsatisfactory. The US requires disclosure of
donors and imposes limitations on the total amount that individuals can
directly contribute to a candidate.'*® However, third-party organizations can
legally collect unlimited contributions.!®® Germany has very stringent laws,?%°
but in the 1980s, contributions requiring quid pro quos were disguised as char-
itable contributions.?°! There have also been allegations that former Chancel-
lor Kohl maintained a secret campaign contribution fund.?%?

The negotiations in the Ad Hoc Committee centered around Article 10 on
the funding of political parties proposed by Austria, France and the Nether-
lands.?%? At the fourth session of the negotiations, the article read:

1. Each State Party shall adopt, maintain and strengthen measures and regula-
tions concerning the funding of political parties. Such measures and regulations
shall serve:

(a) To prevent conflicts of interest;

(b) To preserve the integrity of democratic political structures and processes;

(c) To proscribe the use of funds acquired through illegal and corrupt
practices to finance political parties; and
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(d) To incorporate the concept of transparency into funding of political
parties by requiring declaration of donations exceeding a specified limit.
2. Each State Party shall take measures to avoid as far as possible conflicts of
interest owing to simultaneous holding of elective office and responsibilities

in the private sector.?%*

The article’s legally binding language and broad scope elicited a negative
reaction from several delegations. The US refused to endorse the Convention
if it included that article and called for its deletion.?? It is ironic that the US
was such a strong opponent of this aspect of the UNCAC. Two decades ago,
during the negotiations for the OECD Convention, the US was very con-
cerned about corruption in political parties. In fact, it was a ‘major disap-
pointment’ to the US that the definition of ‘foreign public official’ in the
OECD Convention excluded political party officials.?’® The US delegates
believed that excluding political party officials ‘would create a huge loophole
for foreign countries, which could then channel illicit payments to party offi-
cials rather than government officials’.2%’

The US ultimately triumphed in the negotiations and Article 10 was
deleted during the penultimate session of the Ad Hoc Committee, as the
deadline for completion quickly approached. Following the decision, the rep-
resentatives of Benin, Burkina Faso, Cameroon and Senegal expressed their
wish that the report of the Ad Hoc Committee ‘reflect their preference for a
separate binding article on the financing of political parties; however, because
of their willingness to accommodate the concerns of other delegations and to
ensure the successful finalization of the draft convention, they felt compelled
to join the consensus on the deletion of article 10 and the incorporation of a
new paragraph in article 6°.20%

Article 6 represented a substantial compromise. The strong language
of Article 10 was watered down to two non-mandatory clauses asking states
to ‘consider’ adopting measures to ‘prescribe candidature for and election
to public office’” and to ‘enhance transparency in the funding of

candidatures. ..and, where applicable, the funding of political parties’.?%°
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Although the US already has strong domestic laws on transparency in
political funding, it was only willing to support a discretionary paragraph on
this issue.?!°

The outcome of the negotiations acknowledged that the relationship
between money and politics is complex and hard to constrain without creat-
ing incentives for illegality. The Ad Hoc Committee ultimately had to recog-
nize that campaign contributions are a crucial part of the election systems in
many countries and it had to tread carefully in order to avoid the Convention
coming into conflict with a core aspect of democratic politics. Despite the
intense public concern about corruption in the political process, no multilat-
eral initiative deals expressly with the financing of political parties because
this is an area fraught with uncertainty.?!! Indeed, several delegations to the
Ad Hoc Committee questioned whether the negotiation of such a provision
was practical given the ‘enormous variations in political systems’.?!2

Campaign finance appears not to be well-suited to regulation through
international conventions. The mixed results of domestic laws suggest that
that ‘reformers need to look beyond the details of the campaign finance
law to seek ways to limit the discretion of politicians to favor gift giv-
ers’.?13 Offe also makes the interesting argument that in addition to formal
controls, there should be standards of political virtue observed by elites
and non-elites.?!* Reducing political corruption requires reliance on
‘endogenous sources of discipline’.?!®> While this is a rather abstract idea,
the failure to reach consensus on Article 10 and the way domestic cam-
paign finance laws have been continually circumvented supports Offe’s
point that formal controls are insufficient to counter the appetite of com-
peting political parties.

D. Implementation, enforcement, and monitoring

The signing conference of the UNCAC in Mexico signals the beginning, not
the end, of the work needed to make the Convention become a reality. The
Convention can be seen as a blueprint for policy reform on a global level, and
as with any reform proposal, there is a need to consider not just the formal
provisions, but how they will impact on societies. ‘Law’, in the sense of a set
of formal written documents, will be largely irrelevant if the rules are not
embedded in an institutional and organizational structure that favors

210 Article 6(3) of the UNCAC. See 2 United States Code (USC) § 434(b) (2000).
Henning, above n 14, at 853.

Revised Draft United Nations Convention Against Corruption, 18 (commentary in footnote 76), U.N.
Doc. A/AC.261/3/Rev. 2 (2002).

Rose-Ackerman, Corruption and Government, above n 7, at 139.
214 Offe, above n 194, at 320.
215 1bid, at 321.

213



United Nations Convention Against Corruption 219

compliance.?'® The work by Thomas and Grindle puts forward an ‘interac-
tive’ model of reform?!” that requires states parties to follow through on their
decision to sign and ratify the Convention; the UNCAC must be translated
into visible, meaningful, and sustainable changes on the ground.

The survey of multilateral initiatives in Part I demonstrated how implemen-
tation, monitoring and enforcement are the areas where most conventions fall
down. In the case of the OAS Convention, the monitoring mechanism did
not produce any results until 2003. The mechanism’s questionnaire method-
ology is also open to criticism because it will:

have little bearing or weight or force on whether the States Parties actually
benefit from or adhere to the intent of the [OAS Convention] ... The [Conven-
tion] and any other anticorruption instrument can only be successful if the offi-
cials responsible for implementation are themselves held accountable for their
own conduct. It is one thing to tell the world that one’s Nation is participating
in an international convention, and another matter altogether to actually live
up to the convention itself.?!®

The OECD Convention has a more robust monitoring mechanism with
on-site visits and a focus on practical changes in institutional structures.
However, significant problems still exist. Phase 1 reviews have found that
domestic laws are being implemented in compliance with the Convention,
but the content of these laws may not be conducive to practical change. Aus-
tralia’s Criminal Code Amendment (Bribery of Foreign Officials) Act 1999
(Cth) has many provisions that are either undefined or ‘so broad that com-
panies engaging in borderline acceptable conduct may be more likely to be
within the realms of the offence than not’.?!° Moreover, surveys by TI and
Control Risks Group indicate that such laws are not enforced in practice.??°
Phase 2, which is meant to address enforcement, has been disappointingly
slow in exposing the reasons for the lack of prosecutions and in compelling
states parties to remedy the situation. TT has made useful recommendations
for strengthening the OECD monitoring process including recognizing that
the effort must be long-term, introducing a ‘Phase 3’ with further on-site
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reviews, including more experienced prosecutors on country review teams,
and encouraging civil society participation.??!

The COE Civil and Criminal Conventions have a similar peer review and
mutual evaluation system to the OECD Convention. The COE mechanism also
supplements questionnaires with on-site visits. It has proceeded at a good pace
and completed first round evaluations of all states parties in 2002.22? It is now
engaged in second round evaluations arranged around three themes: proceeds of
corruption, public administration and corruption, and legal persons and corrup-
tion.??> The COE system appears to be faring slightly better than the OECD
mechanism because it includes training for evaluators, appears to have a consist-
ent level of funding, and is flexible enough to make adjustments to its rules and
procedures as it goes.?2* Most importantly, the formation of GRECO — a group
of member states, non-member states, and organizations — puts the COE Con-
ventions in a broader context. Nonetheless, there does not appear to have been
any empirical work on whether the COE Conventions are actually being enforced
80 it is quite possible that they suffer similar problems to the OECD Convention.

Perhaps conscious of the failings of previous instruments, the negotiations
over the UNCAC’s monitoring mechanism started off strongly. At the second
session, Austria and The Netherlands submitted a proposal for a monitoring
mechanism.??”> They suggested the establishment of a Conference of States
Parties with the objectives of facilitating training and technical assistance,
exchanging information, cooperating with regional organizations and NGOs,
reviewing implementation ‘periodically’, and making recommendations to
improve the Convention.??° They also called for a Subsidiary Body of ten
experts elected by the states parties which would assess reports submitted by
states parties on their implementation of the Convention.??” The weakness of
this proposal was that reports need only be submitted every five years and
even though the Subsidiary Body could request further information, there was
no mention of on-site visits or other means of verifying the accuracy of the
country reports.??® Norway then submitted an amendment to this aspect of
the Convention that was much more rigorous. It proposed a regional evalua-
tion process whereby states parties in Africa, America, Asia, Europe and
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Oceania appoint a Bureau to assist the Subsidiary Body.??° It also set out a
two-phase evaluation process, based on the OECD Convention: Phase 1
would focus on whether the domestic laws of each state party fulfil the
requirements of the Convention; Phase 2 would study the structures put in
place to enforce the laws, with provision for on-site visits.?*® Norway’s pro-
posal also set out innovative methods for addressing non-compliance with the
Convention, including positive (targeted technical assistance) and negative
(suspension of the state party from the Convention) measures. This goes a
step further than any previous multilateral initiative against corruption.

However, neither of these proposals secured enough support. The Austrian
and Dutch proposal for establishing a Conference of States Parties to facilitate
activities and information exchange was retained.?*! However, the proposals on
the Subsidiary Body and the regional evaluation process did not make it into the
final Convention. Instead, each state party is to provide information on its imple-
mentation measures ‘as required by the Conference of States Parties’.?>2 The role
of civil society is weak: the UNCAC may consider inputs from NGOs ‘duly
accredited’ in accordance with procedures that are yet to be decided, with no
time limit specified for such a decision.??> The Conference of States Parties may
establish a mechanism to ‘assist in the effective implementation of the Conven-
tion’, but only if ‘it deems it necessary’.?>* The travaux preparatoires indicate that
nothing in this section is intended to limit the discretion of the Conference of
States Parties in making this decision.?*> However, the absence of timelines and
concrete commitments means that the UNCAC might be what Reisman calls a
lex simulata: “a legislative exercise that produces a statutory instrument apparently
operable, but one that neither prescribers, those charged with its administration,
nor the putative target audience ever intend to be applied’.2

This is an area where UNCAC has not shown any innovation. It follows the
formula of the weakest regional conventions by giving state parties a large
degree of leeway to decide if and how far to incorporate the Convention into
national law. Deferring consideration of a monitoring mechanism until the
Conference of States Parties is convened one year after the Convention
acquires 30 ratifications and enters into force?>” will probably result in a delay
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of several years. In the meantime, governments have little incentive to pass
implementing laws. As imperfect as they are, the monitoring mechanisms of
the OECD and COE demonstrate that peer review and mutual evaluation can
produce some results such as raising public awareness and encouraging the
passage of implementing laws. Moreover, the UNCAC could have taken this
opportunity to propose the creation of a new international institution for
review and adjudication. Rose-Ackerman suggests that tribunals in the fields of
human rights, international labor standards and nuclear energy might be
models.??® She says another option may be to use the leverage of the World Trade
Organization to give victims of corruption a means of lodging a complaint.?>’

III. PROSPECTS FOR THE CONVENTION: THEORIES OF COMPLIANCE

When a treaty comes into force, ratifying states are legally obliged to comply
with it according to the principle of pacta sunt servanda.?*® However, the
international legal environment is very different to domestic legal systems.
The International Court of Justice (IC]) is not equivalent to a domestic court
because it cannot enforce its judgments.?*! The General Assembly is not
equivalent of a domestic legislature because its resolutions are not binding.
The Secretary-General is not an analog to a president. As former Secretary-
General Boutros Boutros-Ghali once said, ‘I can do nothing. I have no army.
I have no money. I have no experts. I am borrowing everything. If the mem-
ber states don’t want [to do something], what can I do?’.2*? In sum, interna-
tional law is largely voluntary in nature and lacks any central enforcement
power. This section considers the prospects for the UNCAC in a legal envir-
onment where compliance is complex and elusive in practice. It examines
three broad theoretical approaches that seek to explain the conditions under
which international law exercises influence on state behavior.?*?

A. Compliance as function of normativity

The first school of theory is composed of international law scholars who argue
that governments comply with treaties not only because they expect a reward
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for doing so, but also because of their commitment to the ideas embodied in
the treaties.>** This normative approach to analyzing state behavior has given rise
to a number of different, yet related, views. For Brierly, state consent is the crit-
ical factor: nations obey international law because they have consented to it.?*
Franck, on the other hand, places emphasis on process, arguing that states com-
ply with international law because it comes into existence through a legitimate
(i.e. transparent, fair, inclusive) process.?*® The Chayes also examine the treaty-
making process, but stress the interplay between actors, rather than the overall
legitimacy of the procedure. They argue that compliance is fostered by a ‘mana-
gerial model’ whereby nations comply with treaties because of an ‘iterative pro-
cess of discourse among the parties, the treaty organization and the wider
public’.?*” Koh offers a related vision in his explanation of the ‘transnational legal
process’ — ‘the interaction, interpretation and internalization of international
norms into domestic legal systems’.2*8 For Koh, this process of norm internaliza-
tion is pivotal to understanding why nations obey international law.2*° Finally,
Hathaway offers a political theory of international law that describes three levels
of incentives that shape a state’s decision to commit to and comply with interna-
tional treaties: domestic legal incentives arising from expected enforcement of the
law by national actors; transnational legal incentives arising from enforcement by
international bodies or other states parties; and non-legal incentives created by
the anticipated reactions of domestic and transnational actors.?>°

Several features of the UNCAC bode well for compliance, according to this
theoretical approach. First, the Convention was negotiated under favorable
conditions with high participation, with an average of over 100 states attend-
ing each session.?”! Second, the final draft of the Convention commanded
broad support from all the regional groups.?”? Third, the UN and the public
were involved in the process through the presentation of the Convention to
the Third Committee and the General Assembly, and the publication of all
documentation on the internet.?>> Fourth, the UNCAC explicitly involves the
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transnational legal process through the requirement that states parties trans-
late many of its provisions into domestic law. However, the lack of a robust
monitoring mechanism for the UNCAC means that the domestic and trans-
national legal incentives for enforcement are low.

B. Compliance as a cooperation problem: competition or coordination?

The second theoretical approach views compliance in international law as
either a prisoner’s dilemma or a coordination problem. In both situations, the
actors are better off if they all cooperate. Under a prisoner’s dilemma, the
cooperative solution is unstable since each individual has an incentive to
cheat when everyone else is cooperating.?’* In contrast, in a pure coordina-
tion game, the cooperative solution is stable. Once everyone behaves morally,
there is no incentive for anyone to defect. “The only problem is inducing firms
[and states] to move to such a strategy, because being the only honest firm [or
state] in a sea of corruption is costly’.?>® If the UNCAC is an exercise in coor-
dination, the prospects are good. If it is a prisoner’s dilemma, then it will have
little impact.

Two questions are raised by this theory. First, what does a coordination
game look like? Second, how does one trigger a switch from a prisoner’s
dilemma to a coordination game? In terms of the first question, Ginsburg and
McAdams describe coordination games as ‘situations where parties have fully
or partially common interests that can be achieved only if they coordinate
their strategies among multiple possible equilibria’.?*® ‘Pure’ coordination
games where interests are perfectly aligned are a very rare situation in interna-
tional affairs given the diversity of politics, laws, and cultures. However, that
does not mean that coordination is not significant in ‘mixed motive’ games
where even though states have divergent interests, they also retain some inter-
est in coordinating their conduct.?>” When states encounter coordination
situations repeatedly, this iteration can produce conventions — ‘a form of
spontaneous order that emerges even in a state of anarchy’.?’® Here, Ginsburg
and McAdams are not talking about international agreements, but a particu-
lar pure strategy equilibrium that emerges in an iterated game when more
than one is possible.>*® However, the UNCAC arguably represents this type
of strategic ‘convention’ as well. The coordinated expectations underlying it
allow states parties to avoid conflict.
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As for the second question, some claim that a prisoner’s dilemma can be
converted into a coordination game through dialogue and public relations.?®°
There has indeed been a greater willingness to discuss corruption over the
past ten years. In addition to the regional initiatives discussed in Part I, dis-
course about corruption has appeared in the context of other international
issues. The preamble to the General Assembly resolution on the UNCAC
states that the importance of fighting corruption has been recognized by the
UN’s two largest international conferences on financing for development and
sustainable development.?®! This discourse has ‘generated shared under-
standings of the negative impacts of corruption’.2®? The role of TI, as the first
international NGO devoted to combating corruption, cannot be underesti-
mated. Its awareness-raising campaigns, monitoring efforts, and lobbying
work in over 100 countries has kept corruption on the global agenda.?®>

Another way in which a coordination game can come about is through
gradualism and legalization. Abbott and Snidal analyze the emergence of the
OECD Convention and how the OECD offered a setting where states could
‘learn about the problem of corruption, reduce their uncertainty, change their
positions, craft a series of steps towards a cooperative agreement and resolve
their assurance problems’.?®* They examine why the US was unable to gain inter-
national agreement on foreign bribery rules between 1977 and 1990, but then
was successful in achieving cooperation between 1990 and 1997.2%> The transi-
tion from the ‘soft law’ of the 1994 and 1997 Recommendations to the binding
1997 OECD Convention was a process of ‘ratcheting up’ cooperation.?%®

Under this game theoretical approach, the prospects for compliance with
the UNCAC are good if it serves a coordinating function. There are strong
indications that we are dealing with a coordination game rather than a pris-
oner’s dilemma. First, there has been extensive dialogue and public relations
around the issue of corruption on national, regional and international levels.
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Second, the UNCAC can also be seen as the culmination of a ‘ratcheting up’
that began with the US unilateral action with the FCPA and progressed to
soft law and then finally binding agreements by regional organizations. Even
if the states parties to the UNCAC have mixed motives, it is likely that they
still have some interest in coordinating their actions in the ‘anarchic’?%’
onment of international relations. However, the question is how far will this
coordination go? If it only extends to lawmaking and not law enforcement,
the UNCAC will not change much.

envir-

C. Moral imperialism, norms and behavior

The third theoretical approach focuses on anticorruption conventions so its cri-
tiques are more specific. Salbu has put forward a moral imperialism critique. In
terms of the extraterritorial legislation like the FCPA, he contends that the so-
called ‘global village’ has yet to develop into a single viable community that can
be subjected to ‘a single set of extrinsically imposed rules’.?® The moral peril
consists of the ‘dangers of intrusiveness, paternalism, imperialism, and disre-
spect that arise whenever one state imposes its discretionary values upon
another state’.2%° Salbu extends his critique to multilateral efforts, such as the
OECD Convention, saying that such treaties ‘cannot avoid cultural imperialism
simply by virtue of their multilateralism’.2’° He says that ‘even if all the coun-
tries of the world were to sign the Convention’, their ability to evaluate activities
outside their own borders would be subject to ethnocentrism and moral imperi-
alism.?”! Salbu admits that one day such a critique will become obsolete due to
the forces of globalization, but writing in 2000, he argues that the level of glo-
balization has not yet been reached.?’? According to this view, the UNCAC will
be unsuccessful because its provisions enshrine values that are not yet shared
and any attempts to monitor or enforce them would be ethnocentric.

Salbu’s concerns are answered in two ways. First, the growing consensus
about the negative effects of corruption suggests that its proscription may be
considered a ‘hypernorm’ that transcends national boundaries.?”> Conven-
tions like the UNCAC are not acts of moral imperialism but are instead
attempts to ‘give voice to or contribute to the creation of the values of a larger
community’.?’* Second, Windsor and Getz draw a useful distinction between
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moral, or value-oriented, and normative, or behavior-oriented, regimes. A
multilateral ‘moral regime’ is a matter of intrinsic commitment to global
hypernorms and assumes either widespread value concurrence or value
enforcement by a dominant actor.?”> This is the type of regime Salbu is con-
cerned about. In contrast, a ‘normative regime’ merely requires voluntary
consent concerning specific forms of behavior, without respect to motives or
attitudes.?’® Moral values need not be at stake other than rhetorically; a nor-
mative regime may address whether corruption is morally acceptable, but it
really turns on a practical question, ‘namely, whether bribery and extortion
are economically and politically tolerable’.?””

According to Windsor and Getz, the OAS, OECD and EU Conventions
represent the beginnings of a multilateral normative regime because each con-
stitute formal consent by states parties to the basic principle of suppressing
business bribery of foreign public officials.?’® Applying this theory, the
UNCAC represents a significant step in the development of a multilateral
normative regime because it not only broadens the principle to include forms
of corruption other than bribery, but also has the potential — by transcending
regional arrangements — to secure the consent of a larger range of states par-
ties. Windsor and Getz predict that a normative regime could develop with
time and experience into a moral regime.?’” However, they rightly point out
that, ultimately, this evolution is not the crux of the issue: instead, for the sake
of all the victims of corruption, what is important is that corrupt behaviors
decline and then cease.?%°

According to this theory, the UNCAC will be complied with not necessarily
because it reflects a moral consensus, but because it taps into practical concerns
about corrupt behaviors. There are positive indicators that the UNCAC
engaged with such practical issues such as the strong support for its innovative
asset recovery provisions. However, the precedents set by other multilateral initi-
atives suggest there is still an ‘implementation gap’ between formal compliance
in terms of laws on the books and practical compliance that changes behaviors.

CONCLUSION

The former head of the Hong Kong Independent Commission Against Cor-
ruption, Tony Kwok Man-wai, said the UNCAC was his ‘dream come
true’.2®! It is true that the Convention symbolizes a defining moment in the
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normative consensus that has been building up around corruption. It has
helped elevate anticorruption action to the international stage. However,
finalizing the text is only the beginning of the long journey to having an
impact on corrupt behavior. The Convention must now be ratified by at least
30 states, domestic legislation must be reworked, and, most importantly, its
provisions must be enforced.

As with every international legal agreement, the UNCAC struggles with the
tension between domestic sovereignty and international obligations. During
the third session of the negotiations, the Chairman of the Ad Hoc Committee
expressed his concern about the repeated references in the text of the Con-
vention to its conformity with domestic law:

Such references should be the exception rather than the norm, because interna-
tional law was not meant to be a mere reflection of national laws. [These]
[n]egotiations. .. [offer] an opportunity to codify innovative approaches to
common problems, to which national laws [can] aspire. Such an opportunity
should not be missed.?*?

Was an opportunity missed? In some ways, it was. Purely private sector
corruption is only subject to a non-mandatory framework which fails to rec-
ognize the large size of this sector in many countries and its increasing link-
ages with the public sector. However, the most disappointing aspect of the
UNCAC was its failure to incorporate a robust monitoring mechanism even
though the proposals of Austria, The Netherlands and Norway were on the
table. The experience of the OAS Convention suggests that a vague provision
for monitoring will result in a long delay before even the most rudimentary
action is taken to hold states parties accountable. It is undeniably challenging
to design a monitoring mechanism that does not encroach too far on state
sovereignty, especially on a subject as contentious as corruption. Yet, the
OECD and COE models prove that monitoring mechanisms can achieve
some results, especially in the area of domestic implementation of laws.
Instead of improving on such models, the UNCAC retreated back to the
safety of noncommittal legal language and deferral of the hard decisions to
another day.

However, there are some aspects of the UNCAC that are innovative or
build on the strengths of previous initiatives. Its provisions on asset recovery
go a long way to addressing the major obstacles to retrieving assets derived
from grand corruption. If ratified widely, the asset recovery provisions pro-
vide a solid foundation for international cooperation in this area. Moreover,
the Convention’s provisions on private-to-public bribery strengthen the stan-
dards set by the OECD Convention, and its creation of a private right of
action internationalizes the impact of the COE Civil Convention. In the case
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of the financing of political parties, the UNCAC did as best it could given
that this is a difficult problem that probably requires creative solutions outside
of formal legal controls.

It is too early to accurately predict the tangible contribution that the
UNCAC will make to the fight against corruption. Writing about interna-
tional bribery 25 years ago, Reisman observed, “To date, the international
efforts that have been mounted seem more on the order of a crusade than
reform. Their major contribution appears to be a feeling that something laud-
able is being done.’?®? It would be a great shame if the Convention became
another example of lex simulata. Ultimately, the UNCAC will only become a
global achievement — and succeed where other conventions have failed — if the
rhetoric becomes a reality. That is a challenge that now rests with political
and business leaders, civil society, the media, and the individuals that make
up the international community for whom this Convention was drafted.
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